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Liability in Civil Process: Protecting Your County When You Serve 

Amber Myers, Staff Attorney, Texas Justice Court Training Center  

Venisa McLaughlin, Assistant County Attorney, Hood County 
 

I. The Constable’s Duties & Powers 
Local Government Code (LGC) Sec. 86.021: GENERAL POWERS AND DUTIES (a) A 

constable shall execute and return as provided by law each process, warrant, and precept that is 

directed to the constable and is delivered by a lawful officer.  Notices required by Section 

24.005, Property Code, relating to eviction actions are process for purposes of this section that 

may be executed by a constable. 

 

(b)  A constable may execute any civil or criminal process throughout the county in which the 

constable's precinct is located and in other locations as provided by the Code of Criminal 

Procedure or by any other law. 

 

(c)  A constable expressly authorized by statute to perform an act or service, including the 

service of civil or criminal process, citation, notice, warrant, subpoena, or writ, may perform the 

act or service anywhere in the county in which the constable's precinct is located. 

 

(d)  Regardless of the Texas Rules of Civil Procedure, all civil process may be served by a 

constable in the constable's county or in a county contiguous to the constable's county, except 
that a constable who is a party to or interested in the outcome of a suit may not serve any 

process related to the suit.  All civil process served by a constable at any time or place is 

presumed to be served in the constable's official capacity if under the law the constable may 

serve that process in the constable's official capacity.  A constable may not under any 

circumstances retain a fee paid for serving civil process in the constable's official capacity other 

than the constable's regular salary or compensation.  Any fee paid to a constable for serving 

civil process in the constable's official capacity shall be deposited with the county treasurer of 

the constable's county. 

 

(e)  The constable shall attend each justice court held in the precinct. 

 
Rule of Civil Procedure 103 WHO MAY SERVE 

Process including citation and other  notices, writs, orders, and other papers issued by the 

Court may be served anywhere by (1) any sheriff or constable or other person authorized by 

law, (2)  any person authorized by law or by written order of the court who is not  less  than  

eighteen years of age, or (3) any person certified under order of the Supreme Court. Service by 

registered or certified mail and citation by publication must, if requested, be made by the clerk 

of the court in which the case is pending. But no person who is a party to or interested in the 

outcome of a suit may serve any process in that suit, and, unless otherwise authorized by a 

written court order, only a sheriff or constable may serve a citation in an action of forcible entry 

and detainer, a writ that requires the actual taking of possession of a  person, property or thing, 

or process requiring that an enforcement action be physically enforced by the person delivery 
the process.    The order authorizing a person to serve process may be made without written 

motion and no fee may be imposed for issuance of such order. 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=PR&Value=24.005
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a. General Duties 

i. The constable SHALL execute and return as provided by law each process, 

warrant, and precept that is directed to the Constable and is delivered by a 

lawful officer (including eviction notices). LGC 86.021(a),(d). 

ii. The constable SHALL attend each justice court held in the precinct. LGC 

86.021(e). 

b.  General Powers 

i. The constable may serve process, including citation and other notices, writs, 

orders, and other papers issued by the court anywhere in the state. Texas 

Rule of Civil Procedure 103. 

ii. The constable may execute any civil or criminal process throughout the 

county in which the constable’s precinct is located and in other locations as 

provided by law. LGC 86.021(b),(c). 

iii. The constable may serve process in a contiguous county. 

c. General Prohibitions 

i. If the constable is a party to or interested in the outcome of the suit, they 

CANNOT serve any process related to the suit. 

ii. The constable CANNOT retain a fee paid for serving civil process in the 

constable’s official capacity other than the constable’s regular salary or 

compensation. 

1. The constable MUST deposit any fee paid to the constable for service 

of civil process with the county treasurer of the constable’s county. 

2. It is important to make sure that the fee schedule has all appropriate 

process fees in order for the constable’s office to get compensated for 

civil process. 

3. Local Government Code 86.021(d). 

iii. The constable CANNOT serve process outside their official capacity if that 

process can be served in the constable’s official capacity. 

1. All process served by a constable at any time or place is presumed to 

be served in the constable’s official capacity if under the law the 

constable may serve that process in the constable’s official capacity. 

d. Failure to Execute Process/Refusal & Neglect in Official Duties 
i. Local Government Code (LGC) Sec. 86.024.  FAILURE TO EXECUTE PROCESS.  

(a)  If a constable fails or refuses to execute and return according to law a process, 

warrant, or precept that is lawfully directed and delivered to the constable, the 
constable shall be fined for contempt before the court that issued the process, 

warrant, or precept on the motion of the person injured by the failure or refusal.  

This section does not apply to actions brought under or that could have been 

brought under Chapter 34, Civil Practice and Remedies Code. 

(b)  The fine shall be set at not less than $10 or more than $100, with costs.  The fine 

shall be for the benefit of the injured person.  The constable must be given 10 days' 

notice of the motion. 

 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34
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Civil Practice and Remedies Code (CPRC) Sec. 7.001.  LIABILITY FOR REFUSAL 

OR NEGLECT IN PERFORMANCE OF OFFICIAL DUTIES.  (a)  A clerk, sheriff, or 

other officer who neglects or refuses to perform a duty required under the Texas 

Rules of Civil Procedure or under a provision of this code derived from those rules is 

liable for actual damages only in a suit brought by a person injured by the officer's 

neglect or refusal. 

(b)  The officer may be punished for contempt of court for neglect or refusal in the 

performance of those duties.  The court shall set the fine at not less than $10 or 

more than $100, with costs.  The officer must be given 10 days' notice of the motion. 

(c)  This section does not create a cause of action for an action that can otherwise be 

brought under Chapter 34.  A party may seek actual damages under this section or 

Chapter 34, or the party may seek contempt sanctions, but the party may not seek 

both damages and contempt. 

(d)  An action or motion brought under this section must comply with and is subject 

to the provisions in Sections 34.068, 34.069, 34.070, and 34.074, except that a 

motion brought under Subsection (b) need not comply with Section 34.068(b). 

 

ii. What does the process look like? 

1. Injured party moves for contempt 

2. Constable given 10 days-notice 

3. Hearing 

4. Fine is from $10-100 benefitting the injured person 

iii. This is a separate process from Chapter 34 suits/actions. 

II. Civil Process Duties 

a. Duties & Liability 

i. Most liability issues that a constable will have are related to the various 

duties of constables outlined in the Local Government Code and Civil Practice 

and Remedies Code. 

ii. Civil Practice and Remedies Code Chapter 34 provides the exclusive remedy 

for an officer’s violation of duties related to the execution and return of writs, 

even those found under statutes outside of Chapter 34. CPRC 34.076. 

1. As noted above, the contempt process from LGC 86.024 is 

separate/different from a lawsuit under CPRC 34. 

iii. Suits filed for violations of the constable’s duties must be brought in the 

county where the officer holds office and no later than the first anniversary 

of the date on which the injury to the plaintiff accrues. CPRC 34.086(b),(c). 

iv. Immunity from Lawsuit 

1. Official immunity is an affirmative defense that protects government 

employees from personal liability. Kassen v. Hatley, 887 S.W.2d 4, 8 

(Tex. 1994). 

a. It protects government officers if they act in good faith and 

within the scope of their duties. City of Lancaster v. Chambers, 

883 S.W. 2d 650, 653-54 (Tex. 1994) (citing Campbell v. Jones, 

153 Tex. 101, 264 S.W.2d 425, 427 (1954)); Carpenter v. 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34.068
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34.069
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34.070
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34.074
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=34.068
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Barner, 797 S.W.2d 99, 101 (Tex.App.—Waco 1990, writ 

denied); Russell v. Texas Dep't of Human Resources, 746 S.W.2d 

510, 513 (Tex.App.—Texarkana 1988, writ denied); see Baker 

v. Story, 621 S.W.2d 639, 644 (Tex.Civ.App.—San Antonio 1981, 

writ ref'd n.r.e.). 

b. This could protect an officer exercising his/her duties. 

2. Sovereign Immunity protects governmental entities from liability. See 

Baker v. Story, 621 S.W.2d 639, 643 (Tex.Civ.App.—San Antonio 1981, 

writ ref'd n.r.e.). 

a. This is the type of immunity that might protect a city or county 

from a lawsuit. 

3. A plaintiff might have an action against the government even when a 

government employee has official immunity. See Tex.Civ.Prac. & 

Rem.Code §§ 104.008, 108.002, 108.003. 

4. Derived judicial immunity is immunity provided to non-judges (court 

clerks, bailiffs, constables issuing writs, court appointed receivers) 

who have been appointed by a court as an arm of the court when their 

function is intimately associated with the judicial process and they 

exercise discretionary judgment like a judge. Dallas County v. Halsey, 

87 S.W.3d 552, 554 (Tex.2002); Delcourt v. Silverman, 919 S.W.2d 777, 

781–83 (Tex.App.-Houston [14th Dist.] 1996, writ denied). 

a. This can apply to an officer executing civil process. The court 

has ordered the officer to carry out its order. 

b. Another example of where this might apply is when a court 

orders a doctor to submit an evaluation of a party to a lawsuit 

to help the judge make his decision. 

c. Judicial immunity and derived judicial immunity are generally 

more broad that official immunity. 

 

b. What Duties do You Have? 

i. Duty to Act in Good Faith 

1. Civil Practice and Remedies Code (CPRC) Sec. 7.003.  LIABILITY 

REGARDING EXECUTION OF WRITS.  (a)  Except as provided by 

Section 34.061, an officer is not liable for damages resulting from the 

execution of a writ issued by a court of this state if the officer  in good 

faith executes or attempts to execute the writ as provided by law and 

by the Texas Rules of Civil Procedure. 

 

(b)  An officer shall execute a writ issued by a court of this state 

without requiring that bond be posted for the indemnification of the 

officer. 
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(c)  An officer shows that the officer acted in good faith when the 

officer shows that a reasonably prudent officer, under the same or 

similar circumstances, could have believed that the officer's conduct 

was justified based on the information the officer possessed when the 

conduct occurred. 

2. What does “in good faith” mean?! 

a. CPRC 7.003(c) above 

b. It is important to keep up with the laws around civil process, 

and always make diligent attempts to execute on writs  

c. Best practice – keep an ongoing file on every writ that is 

submitted to the office. This file can be paper or electronic. 

Make sure to add notes anytime any action is taken on the writ 

– this will come in handy if someone questions if the officer 

acted diligently in executing the writ. 

d. Notes/Suggestions from other offices: 

3. Proof and controverting evidence 

a. Case-by-case analysis 

b. Constable’s testimony alone is not enough if the plaintiff has 

evidence that shows lack of good faith and contradicts the 

constable’s testimony. 

4. Good Faith = statutory immunity 

a. This is not the same as common law judicial immunity/derived 

judicial immunity. 

b. This immunity can protect from liability of damages, but it is 

not immunity from being sued.  

 

ii. Duty of Successor in Office 
1. Local Government Code (LGC) Sec. 86.025.  UNFINISHED BUSINESS.  If a 

constable vacates the office for any reason, all unfinished business shall be 

transferred to the succeeding constable and completed in the same manner 

as if the successor had begun the business. 

 

Civil Practice and Remedies Code (CPRC) Sec. 34.062.  DUTY OF 

SUCCESSOR OFFICER.  If the officer who receives a writ of execution dies or 

goes out of office before the writ is returned, his successor or the officer 

authorized to discharge the duties of the office shall proceed in the same 

manner as the receiving officer was required to proceed. 

2. Bottom-line: what was the previous officers is now yours and you 

have to move forward like it always was. 

iii. Duty to Endorse Writ Properly 
1. Civil Practice and Remedies Code (CPRC) Sec. 34.063.  IMPROPER 

ENDORSEMENT OF WRIT.  (a)  If an officer receives more than one writ of 

execution on the same day against the same person and fails to number 
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them as received or if an officer falsely endorses a writ of execution, the 

officer and the officer's sureties are liable to the plaintiff in execution only 

for actual damages suffered by the plaintiff because of the failure or false 

endorsement. 

 

(b)  The plaintiff in execution has the burden to prove: 

(1)  the officer failed to properly number or endorse the writ of 

execution; 

(2)  the officer's failure precluded the levy of executable property 

owned by the judgment debtor; 

(3)  the executable property owned by the judgment debtor was not 

exempt from execution or levy; and 

(4)  the plaintiff in execution suffered actual damages. 

 

Rule of Civil Procedure 636. The officer receiving the execution shall 

indorse thereon the exact hour and day when he received it. If he receives 

more than one on the same day against the same person he shall number 

them as received.  

 

2. This is the easiest duty to comply with. Make it part of your routine. 

3. Do it immediately – it becomes an issue when more than one writ 

against the same person is received in the same day.  

 

iv. Duty Related to Seized Personal Property 
1. Civil Practice and Remedies Code (CPRC) Sec. 34.061.  DUTY TOWARD 

SEIZED PERSONALTY; LIABILITY.  (a)  The officer shall keep securely all 

personal property on which he has levied and for which no delivery bond is 

given. 

 

(b)  If an injury or loss to an interested party results from the negligence of 

the officer, the officer and his sureties are liable for the value of the property 
lost or damaged. 

 

(c)  The injured party has the burden to prove: 

(1)  that the officer took actual possession of the injured party's 

property; and 

(2)  the actual value of any property lost or damaged. 

2. Take care to ensure that property is stored properly and with due 

care. 

3. Keep good records and communicate with both parties about any 

special concerns about keeping the property in good condition. 

 

v. Duty to Return Writ Properly 
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1. Civil Practice and Remedies Code (CPRC) Sec. 34.064.  IMPROPER 

RETURN OF WRIT.  (a)  An officer may file an amended or corrected return 

after the officer has returned a writ to a court. 

 

(b)  Once an officer receives actual notice of an error on a return or of the 

officer's failure to file a return, the officer shall amend the return or file the 

return not later than the 30th day after the date of the receipt of notice. 

 

(c)  An officer who fails or refuses to amend or file the return may be subject 

to contempt under Section 7.001(b). 

 

Civil Practice and Remedies Code (CPRC) Sec. 34.072.  TIMING OF 

EXECUTION AND RETURN.  (a)  An officer receiving a writ of execution may 

return the writ after the first levy, or attempted levy, if the judgment 

creditor cannot designate any more executable property currently owned by 

the judgment debtor at the time of the first levy or first attempted levy. 

(b)  Notwithstanding Rule 637, Texas Rules of Civil Procedure, an attempt to 

levy on property may begin any time during the life of the writ, provided 

that the officer shall allow enough time for completing the sale of the 

property. 
 

2. Make sure that returns match what actually happened. 

3. Proofread, Proofread, Proofread! 

4. If you find a mistake, fix it! 

 

vi. Duty to Levy & Sell 
1. Civil Practice and Remedies Code (CPRC) Sec. 34.065.  FAILURE TO 

LEVY OR SELL.  (a)  If an officer fails or refuses to levy on or sell property 

subject to execution and the levy or sale could have taken place, the officer 

and the officer's sureties are liable to the party entitled to receive the money 

collected on execution only for actual damages suffered. 

 

(b)  The judgment creditor seeking relief under this section has the burden 

to prove: 

(1)  the judgment creditor has a valid judgment against the judgment 

debtor; 

(2)  the writ of execution was issued to the judgment creditor; 

(3)  the writ was delivered to the officer; 

(4)  the judgment creditor's judgment was unpaid and unsatisfied; 

(5)  the property to be levied on was subject to execution; 

(6)  the officer failed or refused to levy under the writ; and 

(7)  the amount of actual damages suffered. 

 

(c)  Property to be levied on is subject to execution for purposes of this 

section if the judgment creditor proves that the judgment debtor owned the 

property at issue, the property was accessible to the officer under the law, 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CP&Value=7.001
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the property was situated in the officer's county, and the property was not 

exempt from execution. 

 

(d)  Before a court may find that an officer failed or refused to levy under the 

writ for purposes of this section, the court must find that the judgment 

creditor specifically informed the officer that the property was owned by the 

judgment debtor and was subject to execution and that the creditor directed 

the officer to levy on the property. 

 

(e)  In this section, "actual damages" is the amount of money the property 

would have sold for at a constable or sheriff's auction minus any costs of 

sale, commissions, and additional expenses of execution. 

 

Civil Practice and Remedies Code (CPRC) Sec. 34.073.  TRANSFER OF 

WRIT; NO DUTY TO LEVY OUTSIDE OF COUNTY.  (a)  An officer receiving 

a writ may transfer the writ to another officer in another precinct, or to 

another law enforcement agency authorized to perform executions, within 

the county of the first officer who received the writ. 

 

(b)  An officer does not have a duty to levy on or sell property not within the 
officer's county, unless it is real property that is partially in the officer's 

county and partially within a contiguous county. 

 

2. Work writs diligently & always stay in communication with the 

plaintiff. 

3. Keep good notes and a clear file of what was done. 

 

vii. Duty to Deliver Money Collected 
1. Local Government Code (LGC) Sec. 86.023.  COLLECTION LIABILITY.  If, 

for collection, a constable receives a bond, bill, note, or account from any 

person and the constable gives a receipt in an official capacity for the 

instrument or account, the constable and the constable's sureties are liable 

under the constable's bond for the amount collected if the constable fails to 

pay the amount on demand to the person for whom the constable made the 

collection. 

2. Make sure that payments are made in a reasonable manner once the money 

has been collected. 

3. Good communication with the plaintiff can help this go smoothly. 

 

III. Criminal Liability 

a. Official Oppression 

i. Penal Code Sec. 39.03.  OFFICIAL OPPRESSION.  (a)  A public servant 

acting under color of his office or employment commits an offense if he: 

(1)  intentionally subjects another to mistreatment or to arrest, detention, 

search, seizure, dispossession, assessment, or lien that he knows is unlawful; 
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(2)  intentionally denies or impedes another in the exercise or enjoyment of 

any right, privilege, power, or immunity, knowing his conduct is unlawful;  or 

(3)  intentionally subjects another to sexual harassment. 

 

(b)  For purposes of this section, a public servant acts under color of his office 

or employment if he acts or purports to act in an official capacity or takes 

advantage of such actual or purported capacity. 

 

(c)  In this section, "sexual harassment" means unwelcome sexual advances, 

requests for sexual favors, or other verbal or physical conduct of a sexual 

nature, submission to which is made a term or condition of a person's 

exercise or enjoyment of any right, privilege, power, or immunity, either 

explicitly or implicitly. 

 

(d)  An offense under this section is a Class A misdemeanor, except that an 

offense is a felony of the third degree if the public servant acted with the 

intent to impair the accuracy of data reported to the Texas Education Agency 

through the Public Education Information Management System (PEIMS) 

described by Sections 48.008 and 48.009, Education Code, under a law 

requiring that reporting. 

ii. Many scenarios could fall under this offense as well as others. See the 

example of the Gateway 2000 vs. Limoges case (below). 

 

b. Criminal Trespass 

i. Penal Code Sec. 30.05.  CRIMINAL TRESPASS.  (a)  A person commits an offense if 

the person enters or remains on or in property of another, including residential 

land, agricultural land, a recreational vehicle park, a building, or an aircraft or other 

vehicle, without effective consent and the person: 
(1)  had notice that the entry was forbidden; or 
(2)  received notice to depart but failed to do so. [part of statute omitted] 

ii.  Remember, you are serving civil papers, not a felony warrant! 

iii. Gateway 2000 vs. Limoges, 552 N.W.2d 591 (S.D. 1996).  

1. General Summary: Sheriff’s Deputy threatened and arrested an 

employee at Gateway with a charge similar to interfering with 

execution of civil process, because he would not allow the deputy into 

the private area of the business (behind a door in an employee-only 

area). The court ruled that this was an unreasonable search, making 

the officer’s actions of going into the employee-only area after being 

told he was not allowed, a criminal trespass. The case also discusses 

that there were other ways that service could have been effective.  

2. As a general rule, an officer executing a civil writ or process has no 

right or authority to break an outer door or other outside protection 

to a dwelling house or forcibly to enter a dwelling house for the 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=ED&Value=48.008
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=ED&Value=48.009
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purpose of executing a writ or process, even after request for and 

refusal of admittance. If the officer does so, he commits a trespass 

which renders his subsequent acts unlawful and void. 

3. The Gateway case also said that this same rule applies to a private 

area of a business not routinely open to the public. 

4. This type of scenario might also be prosecuted as an official 

oppression case depending on the particular facts. 

5. Also see Tex. Att’y Gen. Op. GA-0113 (October 8, 2003). 

 

c. Endangering a Child & Making a Firearm Accessible to a Child 
i. Penal Code Sec. 22.041.  ABANDONING OR ENDANGERING CHILD.  (a)  In this 

section, "abandon" means to leave a child in any place without providing reasonable 

and necessary care for the child, under circumstances under which no reasonable, 

similarly situated adult would leave a child of that age and ability. 

 

(b)  A person commits an offense if, having custody, care, or control of a child 

younger than 15 years, he intentionally abandons the child in any place under 

circumstances that expose the child to an unreasonable risk of harm. 

 

(c)  A person commits an offense if he intentionally, knowingly, recklessly, or with 

criminal negligence, by act or omission, engages in conduct that places a child 

younger than 15 years in imminent danger of death, bodily injury, or physical or 

mental impairment. 

 

(c-1) For purposes of Subsection (c), it is presumed that a person engaged in 

conduct that places a child in imminent danger of death, bodily injury, or physical or 

mental impairment if: 

(1)  the person manufactured, possessed, or in any way introduced into the body of 

any person the controlled substance methamphetamine in the presence of the child; 

(2)  the person's conduct related to the proximity or accessibility of the controlled 

substance methamphetamine to the child and an analysis of a specimen of the 

child's blood, urine, or other bodily substance indicates the presence of 

methamphetamine in the child's body; or 

(3)  the person injected, ingested, inhaled, or otherwise introduced a controlled 

substance listed in Penalty Group 1, Section 481.102, Health and Safety Code, into 

the human body when the person was not in lawful possession of the substance as 

defined by Section 481.002(24) of that code. 

 
(d)  Except as provided by Subsection (e), an offense under Subsection (b) is: 

(1)  a state jail felony if the actor abandoned the child with intent to return for the 

child;  or 

(2)  a felony of the third degree if the actor abandoned the child without intent to 

return for the child. 
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(e)  An offense under Subsection (b) is a felony of the second degree if the actor 

abandons the child under circumstances that a reasonable person would believe 

would place the child in imminent danger of death, bodily injury, or physical or 

mental impairment. 

 

(f)  An offense under Subsection (c) is a state jail felony. 

 

(g)  It is a defense to prosecution under Subsection (c) that the act or omission 

enables the child to practice for or participate in an organized athletic event and 

that appropriate safety equipment and procedures are employed in the event. 

 

(h)  It is an exception to the application of this section that the actor voluntarily 

delivered the child to a designated emergency infant care provider under Section 

262.302, Family Code. 

 

ii. Penal Code Sec. 46.13.  MAKING A FIREARM ACCESSIBLE TO A CHILD.  (a)  In 

this section: 

(1)  "Child" means a person younger than 17 years of age. 

(2)  "Readily dischargeable firearm" means a firearm that is loaded with 

ammunition, whether or not a round is in the chamber. 
(3)  "Secure" means to take steps that a reasonable person would take to prevent 

the access to a readily dischargeable firearm by a child, including but not limited to 

placing a firearm in a locked container or temporarily rendering the firearm 

inoperable by a trigger lock or other means. 

 

(b)  A person commits an offense if a child gains access to a readily dischargeable 

firearm and the person with criminal negligence: 

(1)  failed to secure the firearm;  or 

(2)  left the firearm in a place to which the person knew or should have known the 

child would gain access. 

 

(c)  It is an affirmative defense to prosecution under this section that the child's 

access to the firearm: 

(1)  was supervised by a person older than 18 years of age and was for hunting, 

sporting, or other lawful purposes; 

(2)  consisted of lawful defense by the child of people or property; 

(3)  was gained by entering property in violation of this code;  or 

(4)  occurred during a time when the actor was engaged in an agricultural 

enterprise. 

 

(d)  Except as provided by Subsection (e), an offense under this section is a Class C 

misdemeanor. 

 

(e)  An offense under this section is a Class A misdemeanor if the child discharges 

the firearm and causes death or serious bodily injury to himself or another person. 
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(f)  A peace officer or other person may not arrest the actor before the seventh day 

after the date on which the offense is committed if: 

(1)  the actor is a member of the family, as defined by Section 71.003, Family Code, 

of the child who discharged the firearm;  and 

(2)  the child in discharging the firearm caused the death of or serious injury to the 

child. 

 

(g)  A dealer of firearms shall post in a conspicuous position on the premises where 

the dealer conducts business a sign that contains the following warning in block 

letters not less than one inch in height: 

"IT IS UNLAWFUL TO STORE, TRANSPORT, OR ABANDON AN UNSECURED 

FIREARM IN A PLACE WHERE CHILDREN ARE LIKELY TO BE AND CAN OBTAIN 

ACCESS TO THE FIREARM." 

iii. These particular offenses are two reasons why it is a good idea to have a policy 

regarding what the constable’s office will do with dangerous property when an 

officer comes across it when executing a writ of possession or other civil process. 

1. This is a discussion to have with your county attorney and/or district 

attorney and other agencies who execute process (Sheriff’s office). 

2. The owner should receive notice of any property seized and stored at the 

constable’s office or another county office. 
3. It is also important to note Texas Property Code 72.104(below). 

a.  Property Code Sec. 72.104.  TANGIBLE PERSONAL PROPERTY 

HELD BY COUNTY.  Tangible personal property that is found on 

county land or in a county park, facility, or right-of-way is presumed 

abandoned if, for longer than 120 days: 

(1)  the personal property is held by the county; 

(2)  the existence and location of the owner of the personal property 

is unknown to the county; and 

(3)  according to the knowledge and records of the county, a claim to 

the personal property has not been asserted or an act of ownership 

of the personal property has not been exercised. 

  

IV. Best Practices to Avoid Liability 

a. Keep Good Records 

 

 

 

 

b. Always Endorse Process When Received 

 

 

 

 
c. Foster Good Relationships with Other County Officials 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=FA&Value=71.003
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d. Follow the Court’s Order 

 

 

 

 

e. Ask for Help! 

 

 

f. Don’t Forget You are Executing CIVIL Process 


