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Resources
• Local Government Code

• Civil Practice and Remedies Code 

• Texas Rules of Civil Procedure

• TJCTC Executions Manual & Civil Process Field Guide -
https://www.tjctc.org/tjctc-resources/Deskbooks.html
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The Constable’s Duties & Powers
To do or not to do…

General Duties

• The constable SHALL execute and return as provided by law each 
process, warrant, and precept that is directed to the Constable and is 
delivered by a lawful officer (including eviction notices).

• The constable SHALL attend each justice court held in the precinct.

Local Government Code § 86.021(a) & (e) 
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General Powers

• The constable may  serve process, including citation and other 
notices, writs, orders, and other papers issued by the court anywhere 
in the state.

• The constable may execute any civil or criminal process throughout 
the county in which the constable’s precinct is located and in other 
locations as provided by law.

• The constable may serve process in a contiguous county.

Texas Rule of Civil Procedure 103 and Local Government Code § 86.021(b) & (d) 

General Prohibitions

• If the constable is a party to or interested in the outcome of the suit, 
they CANNOT serve any process related to the suit.

• The constable CANNOT retain a fee paid for serving civil process in the 
constable’s official capacity other than the constable’s regular salary 
or compensation.

• The constable CANNOT serve process outside their official capacity if 
that process can be served in the constable’s official capacity.

Local Government Code § 86.021(d) 
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Failure to Execute Process 

• If a constable fails or refuses to execute and return a process, 
warrant, or precept that is lawfully directed and delivered to the 
constable, they can be subject to contempt
• Injured party moves for contempt

• Constable given 10 days notice of the motion

• Hearing

• Fine is from $10-$100 with costs for the benefit of the injured person

• Can’t seek damages and contempt

Local Government Code § 86.024

Refusal or Neglect in Official Duties
• Clerk, Sheriff, or other officer who neglects or refuses to perform a 

duty required under TRCP or under CRPC is liable for actual damages 
only in a suit brought by the injured person

• Officer can also be punished for contempt of court for neglect or 
refusal in performance of those duties
• (same as LGC 86.024)

• Injured party moves for contempt

• Constable given 10 days notice of the motion

• Hearing

• Fine is from $10-$100 with costs for the benefit of the injured person

• Can’t seek damages and contempt

Civil Practice and Remedies Code § 7.001
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Duties & Liability

Liability

• Most liability issues that a constable has are related to statutory 
duties outlined in the Local Government Code and Civil Practice and 
Remedies Code.

• Civil Practice and Remedies Code Chapter 34 is the exclusive remedy 
for an officer’s violation of duties related to execution and writs, even 
those found outside of Ch. 34. 
• This is separate from the contempt provisions in the Local Government Code.

Civil Practice and Remedies Code § 34.076
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Liability

• Lawsuits under Chapter 34 of the Civil Practice and Remedies Code 
must be:
• Brought in the county where the officer holds office 

• No later than the 1st anniversary of the date on which the injury to plaintiff 
accrues

Civil Practice and Remedies Code § 34.086

Immunity from Lawsuit

• Official Immunity
• For government employees for personal liability

• Sovereign Immunity
• For government entities

• Judicial Immunity & Derived Judicial Immunity
• for judiciary & non-judges acting as an arm of the court

• Generally more broad than official immunity
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Civil Process Duties

What Duties do You Have?
Liability is linked to duties!
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Duty to Act in Good Faith

• What is “in good faith”?

• “a reasonably prudent officer, under the same or similar 
circumstances, could have believed that the officer’s conduct was 
justified based on the information the officer possessed when the 
conduct occurred.”

• Best Practices

• Proof & Controverting Evidence

Civil Practice and Remedies Code § 7.003

Duty of Successor in Office

• Complete any unfinished business as if the constable started it.

• Proceed in the same manner as the officer who received the writ or 
other civil process.

Civil Practice and Remedies Code § 34.062; Local Government Code § 86.025 
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Scenario

The constable’s first day in office he finds a box labeled “miscellaneous 
writs” under his desk. Inside he finds writs that are unexpired but 
rapidly approaching the time limit for them to expire. He can’t find any 
documentation about what has been done on each of the writs 
anywhere in his office.

What should the Constable do?

Duty to Endorse Writ Properly

• MUST endorse every writ received with the date and EXACT time it 
was received.

• This becomes an issue if you receive more than one writ on the same 
day for the same person.
• In that case, number them as they are received.

Civil Practice and Remedies Code § 34.063; Texas Rule of Civil Procedure § 636 
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Duty Related to Seized Property

• Officer can be held liable if there is an injury or loss of property due 
to the officer’s negligence.

• Take care to ensure that property is stored properly and with due 
care.

• Keep good records and communicate with both parties about any 
special concerns about particular property seized.

Civil Practice and Remedies Code § 34.061

Scenario

You have a writ of execution for a photographer, and the plaintiff’s 
attorney lets you know that he has a large amount of photography 
equipment that is non-exempt and gives you a description. When you 
arrive to levy on the property, the photographer(defendant) agrees but 
explains that some of the boxes shouldn’t be opened in a well-lit room 
– it could damage the film inside.

Is the defendant’s information important?
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Duty to Return Writ Properly

• Make sure that your return reflects what actually happened.

• Proofread, proofread, proofread.

• If you find a mistake, correct it!
• An officer has 30 days after actual notice of an error or failure to file a return 

to make amendment/correction.

Civil Practice and Remedies Code §§ 34.064, 34.072

Duty to Levy & Sell

• An officer can be held liable if they refuse or fail to levy on or sell 
property subject to execution.

• The judgment creditor seeking relief under this section has the 
burden to prove:
• (1)  the judgment creditor has a valid judgment against the judgment debtor;
• (2)  the writ of execution was issued to the judgment creditor;
• (3)  the writ was delivered to the officer;
• (4)  the judgment creditor's judgment was unpaid and unsatisfied;
• (5)  the property to be levied on was subject to execution;
• (6)  the officer failed or refused to levy under the writ; and
• (7)  the amount of actual damages suffered.

Civil Practice and Remedies Code §§ 34.065, 34.073
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Duty to Levy & Sell

• Work writs diligently and always stay in communication with the 
plaintiff.

• Keep good notes and a clear file of what was done.

Civil Practice and Remedies Code §§ 34.065, 34.073

Duty to Deliver Money Collected

• A constable MUST pay money collected to the person for whom the 
constable made the collection

• If the constable does not do this, the constable and sureties could be 
liable.

Local Government Code § 86.023
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Criminal Liability

Scenario 1

Deputy Don receives a citation to serve on Bob Smith who works at the 
local hardware store. When Deputy Don arrives at the store, Bob Smith 
is in his office behind a door marked, “Employees Only.” An employee of 
the store greets the deputy, goes back into Bob’s office and comes back 
out saying that Bob is busy and does not want to come out to accept 
service.

Can Deputy Don go into Bob’s office? 
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Scenario 2
Constable Cathy is executing a writ of possession at an apartment. The 
tenant is nowhere to be found and hasn’t been seen by the landlord in 
weeks. Inside the apartment they find various belongings including 
prescription medication and two guns.

What should Constable Cathy do with the prescription medications?

What should Constable Cathy do with the guns? 

Scenario 3

Deputy David goes to a house to execute a writ of retrieval with Peggy, 
who is there to collect her belongings listed in the writ. Deputy David 
sees Peggy take several things that are not listed in the writ including a 
laptop computer and two cell phones.

What should the Deputy do?
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Scenario 4

Constable Cary receives a writ of sequestration from his local JP for a 
piece of machinery located in Sam’s repair shop. Constable Cary goes to 
the shop, but Sam tells him he isn’t giving him the machine, it is locked 
in the back room, and he doesn’t care what the judge says.

What should the Constable do?

Best Practices to Avoid Liability
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Keep Good Records

• Your records can be the BEST evidence that you didn’t neglect your 
duties!

• It’s hard for a plaintiff to argue with an email or voicemail that they 
sent you.

• Don’t depend on your memory for all of the details.

Always Endorse Process When You Receive It

• The number one easiest thing to do ALL THE TIME!

• Keeps you organized & helps prioritize the order that you work civil 
process.
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Foster Good Relationships with 
Other County Officials
• Other officials and offices are great resources.

• It is good to have an ally if something goes wrong.

• Officers are better able to complete duties if they work well with 
other county officials and offices.

Follow the Court’s Order

• It is a best practice to ask the court for clarification if something is 
confusing.

• Any judicial immunity that you may have is derived from the court 
and going outside the court’s order might mean you lose that.
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Ask for Help!

• It is much better to admit that you need help with an execution or 
other civil process duties than to get the county sued for handling it 
negligently.

• No one will know you need help if you don’t ask!

Don’t Forget You are Executing CIVIL Process

• This isn’t a criminal matter.

• Only use force that is allowed.

• If people fail to comply with court orders, the court may have other 
mechanisms like contempt that are appropriate.
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