
1

Eviction Scenarios: 
Filing through Possession

North Texas JPCA
Granbury

October 16, 2019

Randall L. Sarosdy 
Amber Myers

Texas Justice Court Training Center
© Copyright 2019. All rights reserved.

No part of this work may be reproduced or transmitted in any form or by any 
means, electronic or mechanical, including photocopying and recording, or by any 

information storage or retrieval system without prior written permission of the Texas 
Justice Court Training Center unless copying is expressly permitted by federal copyright 

law. Address inquiries to: Permissions, Texas Justice Court Training Center, 1701 
Directors Blvd., Suite 530, Austin, TX, 78701.

Resources

•Evictions Deskbook
•www.tjctc.org/tjctc-resources/Deskbooks.html
•TJCTC website: click “Resources” tab and then 
“TJCTC Deskbooks” in the drop down menu

•Property Code:
•Chapter 24
•Chapters 92 - 94

•Rules 500 – 507, 509 and 510, Texas Rules of Civil 
Procedure

•Legal Board Questions & Answers
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PART I

Eviction Procedure:
Filing to Judgment

Nature of Tenancy 
and Notice to Vacate
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Scenario 1

•Thomas rents an apartment from Louis and pays 
his rent monthly on the first of each month.  There 
is no written lease or agreement concerning how 
long Thomas can stay in the apartment. 

•Louis decides to let his niece use the apartment 
instead.  He gives Thomas a three-day notice to 
vacate and files an eviction suit the same day just 
in case Thomas does not move out.
• Is this notice to vacate valid? 
•What else, if anything, does Louis have to do to 
bring an eviction suit?

Scenario 2

•After he loses his eviction case and learns how this 
works, Louis gives Thomas a one-month notice of 
termination so his niece can use the apartment. But 
at the end of the month Thomas is still there.  So 
Louis sends a text message to Thomas saying: “This 
is your notice to vacate. You have three days to 
move out or I will sue to evict you.”

• Is this notice to vacate valid? 

• If not, why not?
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Scenario 3

•Foiled again!  So Louis sends Thomas an email 
saying: “This is your notice to vacate. Again! You 
have three days to move out or I will sue to evict 
you.”

• Is this notice to vacate valid? 

• If not, why not?

Scenario 4

•Despite his growing frustration, Louis is not 
about to give up.  He decides to go over to the 
apartment in person.  But Thomas is not there.  
So he slides the notice to vacate under the front 
door.

• Is this valid service of the notice to vacate?

• If not, why not?
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Scenario 5

•Louis finally serves the notice to vacate on 
Thomas in person by handing it to him.  But 
while all this was going on Louis’s niece finds 
another place to live. So Louis lets Thomas stay 
in the apartment.  But after six months his niece 
says she has to move out of the place where she 
is living.  Louis sends a new termination letter to 
Thomas and then files a new eviction suit.
•Louis says the old notice to vacate is still valid so 
he doesn’t need to give Thomas a new one.
•Does he?

Scenario 6

•A tenant, Trevor, is groundskeeper for a church. He 
is provided room and board plus a little money in 
exchange for groundskeeper work. There is no 
written lease or any other written agreement. 
•The church decides they no longer wish to have 

Trevor as a tenant. 
•Does the church have to give Trevor a 30-day notice 

to terminate their agreement in addition to a 3-day 
notice to vacate? 
•There is no unpaid rent, nor any other breach of 

agreement.
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Scenario 7

•Brian owns a house and rents it to Karen. Brian 
signed a mortgage when he bought the house but 
he has missed his mortgage payments. The bank 
forecloses on the house and sells it at a foreclosure 
sale to Susan. Susan wants to move in as soon as 
possible. Susan gives Karen a three-day notice to 
vacate. 

• Is that notice to vacate valid? 

• If not, how much time does Susan have to give 
Karen?

Scenario 8

•A gentleman has been coming to the clerks’ office 
for several months now trying to evict “squatters” 
in a small guest house on the back of his lot. He 
says they started off as guests but now refuse to 
leave. They’ve told him they know their rights and 
they don’t have to leave. There is no landlord 
tenant relationship nor do they pay any bills. 

•City police officers say they can’t charge them with  
trespass because it’s civil. 
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Scenario 8

•The gentleman wants to know if he can bring an 
eviction case and if not how does he get rid of 
these people? 

•What should the clerk tell him?

•Are they squatters?

•Can he bring an eviction suit against them?

•What does he have to do first?

Breach 
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Scenario 9

•A Landlord, Lucius, has a contract stating that if 
the Tenant, Tobias, gets his utilities cut off such 
as water or electricity, he can be evicted. Tobias 
signed the contract. Tobias is current in his rent. 

•Could Tobias be evicted even though he owes no 
rent?

Scenario 10

•A landlord, Lori, files an eviction petition and 
does not state any grounds for eviction. 

•Can Lori orally amend her pleadings at the time 
of the trial?
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Service of the Citation

Scenario 11 (Work Problem!)

•The defendant does not show up for trial. The 
judge looks at the return of service and notices 
that the citation was served by alternative service 
by attaching it to the front door of the premises. It 
does not say that a copy was also mailed to the 
tenant at the premises by first class mail.

• Is the service valid? 

•Can the court grant a default judgment? 
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Scenario 12 (Work Problem!)

•The defendant does not show up for trial. The 
judge looks at the return of service and notices 
that the citation was served four days ago.

•Can the court grant a default judgment? 

• If not, what should the court do?

Scenario 13

•A constable is telling people when they are 
served with an eviction suit that the defendant 
does not have to show up if the petition states 
"and all occupants" on the petition. He is telling 
them that any of the "occupants" can show up 
instead of the defendant and defend the case. 

• Is this correct? 
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Scenario 14

•When a Constable requests alternative service 
by posting for a married couple, is he required 
to file two separate applications for alternative 
service, one for each person,  or can he request 
just one alternative service and include both 
citations in the packet attached to the door?

Scenario 15

•Can alternative service be approved in an 
eviction case (foreclosed home) even if the 
constable advises the house is vacant? 

•Does a constable's sworn statement for 
alternative service need to be notarized? 

•Does an actual order need to be issued and 
placed in the case file should the judge approve 
alternative service?
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Statement of Inability

Scenario 16

•A plaintiff files an eviction suit and pays the filing 
fees with cash. The court grants a judgment for 
possession. 
•After the time for appeal has passed the plaintiff 

files a Statement of Inability to Afford Payment of 
Court Costs and asks that a writ of possession be 
issued and served by the Constable without having 
to pay any further filing or service fees.
•Does the court have to accept the Statement of 

Inabilty? 
•What are the court’s options?

23

24



13

Writ of Possession

Scenario 17

• The Constable executes a writ of possession on a 
townhome with no yard on a crowded street. There is a 
large amount of property removed from the home 
including several firearms and prescription medications. 

•Where should the property be left? What should the 
Constable tell the tenant if they ask how long they have 
to move the property if they ask during the execution of 
the writ?

• Is there anything that the Constable should take back to 
his office? 
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Scenario 18

•Constable Jones has a writ of possession for 
service and can't make contact with the subject. 
Can he post the writ of possession?

Scenario 19

•Default judgement issued for Plaintiff on March 
12, 2019. A writ of possession was issued on 
April 29, 2019. It was not served due to landlord 
changing his mind. Landlord shows up to court 
on the 90th day and shows good cause. 

• Is the landlord entitled to another writ of 
possession because he has shown good cause 
and does he just have to pay the fee for another 
writ of possession or has the time limit expired?
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Scenario 20

•A Constable receives an Order of Sale from A.V. 
Condominiums which contains the following wording: 
“and such order of sale shall have the force and effect of a 
writ of possession, and the officer executing same shall 
proceed by virtue of such order of sale to place the 
purchaser of said property in possession thereof within 30 
days from date of sale.”  
•What is the process for executing a “writ of possession” 

under an order of sale? Does the Constable still post the 
notice to vacate? If so, would he or she post a 10-day 
notice or 24-hour notice?
•Once the Constable executes on the order of sale, 

conducts the sale, and issues the bill of sale to the 
purchaser, would he or she hold on to the order of sale 
and complete a return after 30 days? 
•Or would the purchaser request a writ of possession from 

the court and bypass the FED?

PART II

Eviction Appeals
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Scenario 1

•Lawrence files an eviction suit against Terry and 
wins at trial. A judgment for possession is signed 
by the judge on Tuesday, December 3. The court 
closes at 4:30 every day. 

•At 9:00 a.m. on Tuesday, December 10, 
Lawrence comes to the court and asks for a writ 
of possession and pays the Constable’s service 
fee. The court issues the writ.

Scenario 1

•At 3:00 p.m. on Tuesday, December 10, Terry 
comes to the court and files an appeal bond 
perfecting an appeal.

• Is Terry’s appeal on time?

• If so, what should the court do about the writ of 
possession?

31

32



17

Scenario 2

•Tony comes to court wanting to file an appeal 
from an eviction case but it is past the time (5 
days) in which to file the appeal. Can the court 
tell Tony that he is past the time for filing and 
refuse the paperwork? Or should the court 
accept the paperwork and then send a formal 
letter explaining that his appeal was not filed in 
a timely manner?

Scenario 3

•Tammie files an appeal in an eviction case for 
nonpayment of rent with a statement of inability 
to afford payment of court costs. Tammie has also 
paid one month’s rent into the justice court 
registry. All required paperwork has been 
forwarded to the county court for the appeal 
process. 

• Is the money in the justice court registry 
transferred to the county court registry at the 
same time?
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Scenario 4

•Talyna appeals an eviction case for nonpayment 
of rent by filing a Statement of Inability buts fails 
to submit one month's rent into the registry of 
the court. 

• Is the court required to send the case to the 
appeals court? 

•Can the plaintiff proceed with a writ of 
possession once the case is transferred on 
appeal?

Scenario 5 (Work Problem!)

•A judgment for possession is entered against 
Travis and he files an appeal within five days by 
filing a Statement of Inability. The Statement is 
contested by the landlord, Lucas. At the hearing 
the court determines that Travis did not properly 
file the Statement and Lucas’s contest is upheld. 

• Is Travis still able to appeal his eviction and if so, 
how many days does he have to perfect the 
appeal and how does he do this?
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Scenario 6 

•Linda files an eviction case for possession only. 
The tenant, Thaddeus, appeals the case with a 
Statement of Inability. 

•Does the court still provide the form Notice to 
Tenant on Filing of Statement of Inability to 
Afford Payment of Court Costs in Non-Payment 
of Rent Eviction?

•Even though the plaintiff filed for possession 
only?

Scenario 7

• Judgment was given to the Landlord, Lily, in an 
eviction case where there was no rent amount 
involved. The tenant, Todd, wishes to appeal by 
filling a Statement of Inability instead of an 
Appeal Bond. 

•Lily is informed of the intent to appeal, but can 
the clerk let her know that she may contest the 
appeal or is that considered legal advice?
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Scenario 8

•Should rent be paid into the court registry in an 
eviction suit for nonpayment of rent when the 
defendant appeals by making a cash deposit with 
the court?
•For instance, if the judge set the appeal bond at 
$2000 and the defendant files a "Cash Deposit in 
Lieu of Bond" form along with a cashier's check for 
$2000, should the court provide the defendant 
with a Notice to Pay Rent into the Justice Court 
Registry per Property Code 24.0053, or does that 
requirement only apply to appeals with a bond 
(other than cash deposit) or pauper's affidavit? 

Scenario 9

•The court dismissed an eviction suit against the 
defendant. Now the plaintiff wants to appeal the 
case.

•What is the amount of the bond?
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Scenario 10

• Judgment for eviction was granted to the 
plaintiff. Plaintiff did not request court costs in 
open court. Plaintiff wants to appeal the 
judgment amount to include court costs.
•What is the process for the plaintiff to appeal 
the judgment amount? What is the bond 
amount? 
• If plaintiff perfects the appeal, does the 
defendant get to stay in the property since the 
judgment will no longer stand?

Scenario 11

•An eviction case was heard and a judgment was 
rendered. A Statement of Inability was filed with 
money paid into the court registry and then 
contested. The judge approved the Statement of 
Inability and now plaintiff's attorney has filed a 
writ of possession since no money was paid into 
the registry for next month’s rent during the 
appeal process. 

•Can a writ of possession be issued by our court or 
does rule 510.10(a) apply?
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Scenario 12

•We had an eviction case that was for possession 
only and appealed by the tenant. They paid the 
$500 bond, but did not pay the higher courts 
court cost, so the higher court remanded it back 
to our court. 

•Who gets the $500 bond: the defendant or the 
plaintiff? 

Scenario 13

•Leonard files an eviction suit against Betty for 
nonpayment of rent. Betty appears for trial but 
loses and the court enters a judgment for 
possession against her.

•The next day she files a bankruptcy petition in 
federal bankruptcy court.

• Is the case automatically stayed due to the 
bankruptcy filing? 
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PART III

Tenant Remedies

Writ of Retrieval
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Scenario 1

•Bob Brown contacts the court to say he needs 
an order allowing him into his residence to 
retrieve some of his personal property.  The 
clerk asks if he is subject to an EPO or a 
protective order and he says yes, he is subject to 
a protective order, but he really needs his stuff.

•Since a Constable will be there when he gets his 
things back, is it okay for the judge to issue a 
writ of retrieval? If not, what are his options?

Scenario 2

• Julie Jones comes to the court and says her 
boyfriend has locked her out of their apartment 
and she needs to get back in to get her two-year 
old child’s medicine and clothes. The clerk tells her 
she has to pay a $46 filing fee, post a bond (which 
the judge will set) and pay the Constable’s fee of 
$150.  She says doesn’t have any money. 

•She asks if the judge can order her boyfriend to 
pay these charges since he’s the one who’s locking 
her out. What options does she have? What can 
the judge do with the bond?

47

48



25

Scenario 3

•Glenda Smith comes to the court and says her 
husband has locked her out of their house and 
she needs to get back in to get: (1) her car keys; 
(2) her credit cards; (3) her asthma medicine; (4) 
her clothes; (5) her driver’s license; (6) her dog; 
and (6) her laptop.

•Which of those items can the court include in a 
writ of retrieval? What if the dog is a seeing eye 
dog? 

Writ of Re-entry
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Scenario 4

•The judge grants a judgment for possession to the 
landlord in an eviction suit. The next day the 
tenant comes in and says the landlord has locked 
him out. The tenant has four more days to file an 
appeal.

• Is the tenant entitled to a writ of re-entry? What if 
the reason the landlord locked him out was 
because he hadn’t paid his rent? What if a writ of 
re-entry is issued and then the landlord gets a writ 
of possession six days after the judgment was 
entered?

Scenario 5

•Bill Jones comes to the court and says his 
landlord locked him out of his apartment 
because he got behind in his rent and won’t let 
him back in until he is current. The landlord told 
him to read his lease where it says the landlord 
has a right to do this. Bill says the lease is in the 
apartment he’s locked out of.

•Can the landlord lock Bill out? What does Bill 
have to do to get back in? 
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Scenario 6 (Work Problem!)

•The judge grants an ex parte writ of re-entry to 
Bill. But the Constable is not able to locate the 
landlord to serve the writ personally and there is 
no on-site manager or rent collector. Bill asks the 
Constable to bust down the door so he can get 
back in.

•Can the Constable do this? What are the best 
options for Bill? What should the court do to 
enforce the writ? What if the court believes the 
landlord is deliberately avoiding service?

Scenario 7

•Rob Roy leases space in a building for a 
restaurant he owns.  He had a lease for a fixed 
term but the term ended on December 31, 
2015, and since then the lease has been month 
to month.  He is current in his rent. The landlord 
has locked him out saying “time is up.” 

• Is Rob entitled to an ex parte writ of re-entry? 
What would he have to show?
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Writ of Restoration

Scenario 8

•Betty Smith claims she purchased a residence from 
the original owner by making a down payment and 
then regular payments to the owner. But 
apparently the owner defaulted on his mortgage 
and the property was sold at a foreclosure sale to 
Jim Jones. The utility company cut off the water 
when the bill was not paid. Betty is living there 
and asked them to turn the water back on but they 
said she is not the owner and refused. She asks for 
a writ of restoration.

•Can she get one?  If not, why not?
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Scenario 9

•A residential tenant is behind on their rent. The 
landlord disconnects their electricity service in 
order to “smoke them out.” 

•What steps does the tenant have to take to get a 
writ of restoration?

Scenario 10

•The judge issues a writ of restoration against the 
landlord in the previous scenario but the landlord 
tells the Constable who serves the writ: “Yes, sir.  I 
sure will turn his electricity back on. Just as soon 
as he gets his sorry ___ off my property. And you 
can quote me on that to the judge who signed this 
here piece of paper.”

•What are the next steps?  Does the tenant have to 
file an affidavit or may the Constable do so? How 
much time does the landlord get to comply? What 
if the tenant moves out in the meantime? 
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Repair and Remedy

Scenario 11

•A repair and remedy case is filed with the court. 
The lawyer for the defendant (landlord) asks for 
a two-week postponement of the trial.

•May the court grant this? Or is a repair and 
remedy case subject to a limitation on 
postponement like an eviction case?

59

60



31

Scenario 12

•A tenant claims that as a result of Hurricane 
Harvey his residence was damaged when it was 
flooded and that even though the water is gone a 
condition exists (mold) that materially affects the 
physical safety and health of an ordinary tenant.

• If the tenant files a repair and remedy suit, does 
he have to file it in the precinct where the 
property is located?

•What if the landlord claims that the cost of the 
repair and remedy is more than $10,000? Does the 
court have jurisdiction to hear the case?

Scenario 13

•Suppose the tenant proves that a condition does 
exist that materially affects the health and safety 
of an ordinary tenant (such as mold) and that 
the landlord breached his duty to repair or 
remedy the condition.

•What relief may the court order?
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Scenario 14

•The court orders the landlord to repair the 
residence by removing the mold. 

•How long should the court give the landlord to 
complete the repairs? What if the landlord fails 
to comply with the court’s order?
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